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OCT 162003

STATE OF ILLINOIS
Pollution Control Board

NOTICE OF FILING

To: ReneeCipriano,Director
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794

JohnKim, Esq.
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, IL 62794

PLEASETAKE NOTICEthatonOctobert~, 2003we filed with the ClerkoftheIllinois
Pollution Control Board the originals and nine (9) copies each,via personaldelivery, of 1)
Appearance of Deutsch,Levy & Engel, Chartered and 2) Petition for Review of Agency
Modification ofHigh Priority Corrective Action Plan and Budget for BelvidereOasisNorth
for filing theabove-entitledcause,copiesofwhichareattachedhereto.

ILLINOIS STATE TOLL HIGHWAY
AUTHORITY (BelvidereNorthCAP),

Petitioner,

V.

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

Special General
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CERTIFICATE OF SERVICE

Theundersignedherebycertifiesthattrueandcorrectcopies:oftheNoticeofFiling, together
with copiesofthedocumentsdescribedabove,wereservedupontheabove-namedRespondentby
enclosingsamein envelopeaddressedto saidRespondent,certifiedmail, returnreceiptrequested,
andby depositingsaidenvelopesin aU.S. PostOffice Mail Box at Chicago,Illinois, with postage
fully prepaidon the l& dayofOctober,2003.

KennethW. Funk
SpecialAssistantAttorneyGeneral

KennethW. Funk,Esq.
Phillip J. Zisook,Esq.
KarenKavanaghMack, Esq.
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet,Suite1700
Chicago,IL 60606
(312)346-1460/FirmNo. 90235

THIS FILING IS SUBMITTED ON RECYCLED PAPER

#1 66754v1<Chicago>-Belviderenorth - planandbudget.wpd - 166754.1



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

ILLINOIS STATE TOLL HIGHWAY )
AUTHORITY (BelvidereNorthCAP), )

)
Petitioner, ) RECEiVED

v. ) PCB - 04-11
) (USTAppeal) OCT 1. 6 2U03

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, ) SfAFE OF ILLINOIS

Pollution Control Board
Respondent. )

APPEARANCE

I, KennethW. Funk,herebyfile theappearanceofDeutsch,Levy& Engel,Charteredin this
proceedingon behalfoftheIllinois StateToll HighwayAuthority.

KennethW. Funk
SpecialAssistantAtto4neyGeneral

KennethW. Funk,Esq.
Phillip J.Zisook, Esq.
KarenKavanaghMack, Esq.
Deutsch,Levy & Engel,Chartered
225 W. WashingtonStreet
Suite 1700
Chicago,IL 60606
(312)346-1460
FirmNo. 90235
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

ILLINOIS STATE TOLL HIGHWAY )
AUTHORITY (BelvidereNorthCAP), ) ~ECEIV~~CLERK’S OFFICE

Petitioner, ) OCT 1 6 2003

v. ) PCB- 04-11 STATE OF
) (UST Appeal) POllUtIon Control Boord

ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF AGENCY MODIFICATION OF HIGH PRIORITY
CORRECTIVE ACTION PLAN AND BUDGET

Petitioner,theIllinois StateToll HighwayAuthority (“ISTHA”) by its attorneys,KennethW.

Fi.mk, Phillip J. Zisook,KarenKavanaghMack, asSpecialAssistantAttorneysGeneral,petitions

theIllinois Pollution ControlBoard,pursuantto 415 ILCS 5/57.7(c)(4)(D),415ILCS 57.8(i) and

415 ICLS 5/40, for review ofthe final determinationof Respondent,the Illinois Environmental

ProtectionAgency(the“Agency”), with respectto Petitioner’sHighPriorityCorrectiveActionPlan

andBudgetdatedApril 8, 2003relatingto its BelvidereOasisNorthfacility, andin supportthereof,

states:

1. ISTHA is theownerofthefacility, includingundergroundstoragetanksandrelated

piping, commonlyknownastheBelvidereOasisNorth locatedon the 1-90Tollway in Belvidere,

Illinois.

2. OnoraboutJanuary19, 1989,ISTHA notifiedtheIllinois EmergencyServicesand

DisasterAgency (IESDA) of high levels of volatile organiccompounds(VOCs) nearexisting

#166754v1<Chicago>-Belviderenorth - planandbudget.wpd - 166754.1



undergroundstoragetankssystems(“UST”) atits facility to whichtheIESDA assignedIncidentNo.

89-0112 for thenorthandsouthsidesofthe oasis.

3. On or aboutNovember2, 1989, ISTHA notified the IESDA of water and soil

contaminationdiscoveredduring the UST removalat its facility to which the IESDA assigned

IncidentNo. 89-2215.

4. In 1994,Wight andCompany,on ISTHA’s behalf,notifiedtheIllinois Emergency

ManagementAgency(IEMA) thatgasoline,dieselandwasteoil targetanalytesweredetectedabove

theTier I RemediationObjectives,to whichtheIEMA assignedIncidentNo. 94-1815.

5. On September4, 2002, at the Office of StateFire Marshall’srequest,Wight and

Company,on ISTHA’s behalf,notifiedtheIEMA ofareleasefromtheUSTs,to whichtheIEMA

assignedIncidentNo.2002-1277,andis consideredare-reportingofIncidentNo.94-1815sincethe

releasewasreportedduringtheremovalofthetanksystemassociatedwith IncidentNo. 94-1815.

6. OnoraboutApril 8, 2003,ISTHA submittedaHighPriorityCorrectiveActionPlan

(“Plan”), includingaBudget,to theAgency;and,on oraboutJune13,2003,theAgencyresponded

by materiallymodifying theplanandbudget(the“Final Determination”).A trueandcompletecopy

ofthatFinal Determinationis attachedheretoasExhibit “A”.

7. On oraboutJuly 10, 2003,ISTHA contactedtheAgencyby letter,andadvisedthe

Agencythatit contestedtheAgency’sdeterminationandrequesteda90 dayextensionofthe35 day

appealperiodpursuantto §40 oftheEnvironmentalProtectionAct. (415ILCS 5/40(a)(l).)

8. On oraboutJuly21, 2003,theAgencyfiled arequestbeforetheBoardrequestinga

90 day extensionofthe35 dayappealperiod.
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9. OnoraboutJuly24, 2003,theBoardgrantedtheAgency’srequestandextendedthe

periodwithin whichPetitionermayfile its appealthroughandincluding October16, 2003.

10. ISTHA requeststheBoardto reversetheAgency’sFinalDeterminationwith respect

to its modificationoftheBelvidereOasisNorthHigh PriorityCorrectiveActionPlanandBudget,

becauseinteralia, thePlanandremedialactivitiesdescribedthereinarenecessaryandappropriate

fortheprotectionofhumanhealthandtheenvironmentanddo notexceedtheminimumnecessary

requirementsoftheAct or theregulationspromulgatedthereunder.

11. With regardto the Plan, the Agencydid not approvethe costsfor pumpingand

disposingof groundwater. The Agency’sfailure to approvetheremovalof the groundwateris

unreasonable,becauseremovalofimpactedgroundwaterfrom theUST andpipingexcavationsite

is necessaryandappropriateto achieveapplicableconstructionworkerexposure-objectives-andto

properlycompletetheexcavationandbackfill activities.

12. ISTHA also appealsthe Agency modifying the plan to includeInhalationand

IngestionvaluesforsoilsunderIndustrial/Commercialproperties.Thismodificationis unnecessary

to theextentthat the inhalationlevelsfor constructionworkersareat leastasrestrictiveor more

restrictivethaninhalationandingestionlevelsfor Industrial/Commercialproperties.

13. With regardto the budget,ISTHA appealsinter alia, the modifications to the

budgetedanalyticalcosts,becausearateof $136.50perrushsampleis necessaryandreasonablefor

achievingthe proposedcorrectiveactionobjectivespursuantto 35 Ill. Adm. Code732.505(c).

Further,no deductionshouldbemadefor the investigationconductedto obtainthe site-specific

parametersnecessaryto evaluatethesiteanddeterminetheappropriateremed4aticmmethods.The

costsfor the investigationarenecessaryand consistentwith the applicableregulations. ISTHA
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furtherobjectsto themodificationsto theproposedbudgetfor preparationof thecorrectiveaction

planandbudget,becausetheywerenecessaryandconsistentwithgenerallyacceptedpracticesand

arereasonablecostsfornecessaryandrequiredactivities. Additionally, theAgency’smodification

to thetimerequiredto conducttheremedialactionactivitiesis improperbecausethetimebudgeted

for theengineerandprojectsmanagerwasreasonable.Themodificationsto theproposedbudget

for preparationofthe reimbursementrequestwas improper,becausethe costsfor preparingthe

requestis reasonablefortheamountofdocumentationaccumulatedduringtheLUSTproject. The

modificationsto theproposedbudgetfor handlingchargesshould be adjustedpursuantto 35 Ill.

Adm. Code732.607,becausetheanalyticalcostsincreased.

14. ISTHAreservestheright to presentadditionalgroundsforreversaloftheAgency’s

determination,astheyappearduringthecourseofthisAppeal.

WHEREFORE,the Petitioner,The Illinois StateToll Highway Authority, respectfully

requeststhat this Board grant a hearingin this matter, reversethe Agency’s June 13, 2003

modification(rejection)ofISTHA’s High Priority CorrectiveAction CompletionPlanandBudget

for theBelvidereOasisNorth,andremandthismatterto theAgencywith instructionsto approvethe

Amendmentasaforesaid,andfor anyotherreliefastheBoarddeemsjust andappropriate.

Respectfullysubmitted, -

ILLINOIS STATETOLL HIGHWAY AUTHORITY

~ ~
Oneoftheirattojneys

KennethW. Funk,Esq.
Phillip J. Zisook,Esq.
KarenKavanaghMack
Deutsch,Levy & Engel,Chartered -
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225 W. WashingtonStreet,Suite1700
Chicago,IL 60606
(312)346-1460
Firm No. 90235
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ILLINOIS ENVIRONMENTAL PEtOTECTJON AGENCY

1021 NoRm GRAND AVENUS Ekg, P.O. Box 19276, $pgJNc~zsO,ILUNOIS 627949276
Jm&sIt THoI~Psoj4CEniu, 100WgsyRANOOLw.SuITE11-300.Csckco,II. 60601

RooIt B~cornvIcfçGOVERNOR RENEECII’aMiqo, DIREcroa
-, -

?B02 31St 0u~9Ct)A?23 ~E55

Illinois StateToll HighwayAuthority
Johnfl.Wagner7P.E.
2700OgdenAveAue
bat~ersGrove,flltuol 60515

1~e: Ut #0070057092— BooneCounty
ErIllirjois StateToll HighwayAuthority
BelyidereOasis(North Side) __________

LUST liwideatNo.890112F $9fll5~.941815and20021277
LUST TecitnicalFile

DearMzWagner:

The Illinois EnvironmentalProtectionAgnncy(Illinois EM)hasreviewedtF ~1~tWa1Wir--
ActionPlan(plan)submittedfortheabove-refemneedinc4deit ThispLan,datedApril 8~2003,was
receivedby the illinois EPAonAprIl 14,2003.Citationsinthisletterare from theEnvircninental
ProtectionAct(Act) and35 IllinoIs MrnhiistzativeCode(35 Ill. Mn Code).

Pursitantto Section57..7(c)(4)of theActand35111.Adru.Code732.405(c), theplanismodified. The
fbflowingmodificationsarcnecessary,in additionto thoseprovWonsalreadyoutlinedin theplan,to
demonsiratecompliancewith ThisXVT of theActraid 35111.Adm. Code732;

A. TheAgencywIll notapprovethecostfor pumpinganddisposaloftoundwater,Yourrepofl
proposestorestrictgroundwateruseonsite. Thisactivity would beconsideredexcessive-

13. Yourplanslatesthatyou Will e~ccavateuntil Inhalationlevelsfor theConstructiOn
Workerscen~ujohavebeenmet TheAgencyis modifyingthistoIncludeJj$h~Indona~4
IngestionvaluesforsoilsundethdustrialfCommercialpropetlies.

Pleasenotethatall activitiesassociatedwith theremediationo.this releaseproposed-in-theplanmustbe
exteàutedinaccordancewithall applicableregulatoryandstatutonjrequirements,includingcompliaOcs
withtheproperpermits.

Inaddition,thebudgetfor theHigh Priority CoirectiveActionPlan is modifiedpnxsuauttoSection
57.7(c)(4) oftheAct and35Ill. Adm.Code732.405(c).Easedonthemodificationslistedin Section~of
AttaclUnentA, theamoontslisted in Section1 ofAttachmentA ireapproved.fleasenotethatthecosts
mustbeincurredin accordancewith theapprovedplan. Bea’ictethattheamountofreimbursementmay
be limitedbySections57.8(e),5~•~®and57.8(d)ofthe AOt, aswell as35111.Mm. Code732.604,
732.606(s),and732.611. . .

Pleasenotetb if theowneror operatoragreeswith theIllinois EPA’smodificationè&submittalofan

Rodcc — 4302Nctth Main Street,R<tkford..AL 61103—(al 5) 987.Y76O • QaPisng~—9.41 \N. H#rvieon St., DeaP1~inc~,IL 60016—(a4~)~944QOQ
ELcag— 595 $qqthState.E%in, II. 6Ot2~—(847)6O3-3~S1 • P50kM -. $415N. University St.. Peoria,It. $1 6T4— (309) 693.5403

B~JrZAUOFt.Ano - PEORIA — 7620 Pd. Untversity - ‘~ ~ ChanipaI~n,It. 61ff~0—~2T?)2Th4800
5..gp~~~iac—450OS. Sixth SueetRd., . : . isv1Ite~IL 6Z334-.{618) 346.5120

GE~2JWV1~D120N2 5AA~I 1-IB.tfl2O ~9—9~CZtCI ZrET 6ooz.oI”In~
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amendedplanand/orb~dget,if applicable,isnotrequired(Section57.7(c)(4)oftheActand35111.Mm.
Code732.503(f)).Additionally,pursuant toSection57.~(ax5)oftheAct and35111.Mm.Code
732.405(c),ii rehnburserneptwill hesolightforanyadditionalcoststhatmaybe incunedas aresultofthe
fundsEIWsmodifications,anamendedbudgetmu4besithmitte&

NOTE: Athez4edplanswzdfèrbn4getsmustbesubmittedawlapprovedpraurto theissuanceofaNo
FurtherRemediation(NPR)Letter. Costsassociatedwithaplanor budgetthathavenotbeenappioved
prior totheissuanceofai* ZQPltLctterwill notbereimbutsalt

All litre contespondcncemustbesubmittedto;

,IllinolsEnvironrrieotalProteSonAgency
Sureauoftand-#24

• LeakingUndergroundStorageTankSection
1021NorthOi~ndAvenneEast
PostOfflc~Box19276
Sprin�eld,IL 627P4-9276 -

Pleasesubmitall correspondenceLuduplicatOandincludetheRe;b1oc~shownatdiebeginningofthis
letter.

Anundergroundstoragetanksystemowneror opOratotmayappealthisdecisiontoth~Elfttois Pollution
ControlBoant Appealrightsareattached.-

If youhaveanyquestionsor needfurther assistance,pieScontactDonnaWallaceat217/524-1283.

tlnitMauager
LeakingUndesr~oundStompTankSection. -

Division otRemethSonManagement
BureauofLand

TAThDW:dw\ . -

Attachment A. .

Wight& Company
Division~jle

tOO/GOO~~168fl C2Yua.1~vI1D I2DN~ 5XA2!I HS~.Lfl2G vvzg—gnzIst ~1TCI 600310V’IflL’
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• AppetdRights

An undergroltdstoragetankowneroroperatormayappealthisflnal decisiontQ theillinois
PollutionControlBoardpursuantto Sections40 and57.7(cX4)O))~oftheAct by5lingapctiton
forahearing-cvithLn 35 daysafterthedazeofissnauSofthe~5naldecisjOn~Howevài~,the35~.day
periodmaybeextendedforapeHodoftiznenottoexceed9Odaysbywrittennoticefromthe
owneroroperatorarid theIllinois EM within theinitial 3$-dayappealpatioS lithe o~eror~
operatorwishesto receivea90-dayextension,awrittenrequestthatincludesastatethantofthe
datethe~na1decisionwasreceive4,alongwith acopyofthisdecision,nnistbesentto the
Illinois EPA-assoonaspossible,

Forinfonnationregardingthetiling ofanappeal,pleasecontact

DorothyOumi,Clerk -

Illinois Pollution ControlBoard
StateofIllinois Center
100WestRandolph,Suite11-500
Chicago,IL 60601
312/814-3620

Forinfonnthonregardingthefiling ofan e~ctensionpleasecontact

Illinois EnvironmentalProtectionAgency
Division ofLegalCounsel
1021NorthGrandAvenueEast
PostOfflciSOx19276
Springfield,IL 62794-9276
217/782-5544

aaur~ravao 120N2 ~AW1 i-xsinaa. I~~S—9flZIgTzret 6oo~1ot”xxw
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Re:. LPC #0070057092—flooneCounty
BalviderwfllinalsStatotoll HighwayAuthority
BelvidereOasis(I4QtthSide).
LU$flncldentNo. 890!12, 892215,943815and20021277
LUST TechnicalFile

Citationsin tb~sattschmentte from theE alI’rotoctionAót (Act) and35 IllinOis Athüaist-ativeCode

(35 III. .din. Coda).

• SSCTTON1 -

Asaresult of(beIllinois EM’smodifcation(s)inSectionZofthisAt~chazentA, the followingamountsSo

approved

,i96.5O InvestigationCosts -

$2,475.50 AnalysisCosts
• $14,830.00 ?ersonnelCosts
• $1,500.00 EquipmentCosts -

- $139,089.74 PlaIdPurchasesandOtherCosts
• $7,816.30 HandlingClug-ges - -

SECrION2 • -

A. $54,291.96(cnnadjustmenjiswell thandonmentcharges,moblllz$iotiot~arges~turn-a-roundtime •

chargespHsazplecosis,acessivepersonnelhoursandcostsotsoilremovaL The Illinois EPAhas’.
dete2minedthatthesecostsare izotreasonablëassubmitted(Section $1.7ØX4)(C)oItheActand35111.
Adm. Code7S2.606(bbD.OneoftheoverallgualA of thethiansireviewis toassurethatcostsassociated
with materials,activities.andseMcesarereasonable(35 m4 Adm.Code732.505(c)). ?leasenotethat
additionalinformationand/orsupportingdocuinentaticinnaybëprovldedtodemoasfltcthecostsare

insonable. -

B. $SS~20o00Ibranadjustmentin waterremovalcosts.Costsfor investigativeactivitiesandrelatedservices’
ormaterialsfordevelopingaHigh Prioritycorrectiveactionplanthatareonneaessarycrhwonsistentwith
generallyacceptedpracticesorwunasonahiecostsfQrJustifiableactividcs.materials~m~servicesart

• ineligibleforpaymentfromthePund(35111.Adm, Code732.606(cc)).

C. $1,883.14foranadjustmentin handling charges. }landIin~ebaigesare4 l~forp~~aexttco~yif they
areequaltactlessthanthea,nountdeteonlnedby thefoilo~egtable(Sccticvn57~.8®of theAct and35a Ada Code732.607): -

$ubcontc4ctorField EligibleHandlingChargesasa . -

PurchaseCost: . PercentageofCost

• $045,000 • • 12% -

$5,001 -$15,000$COOplusl0%ct’~inounrover$5,00O
• $15,001$50,000 • $1,Gooplus8sbomamountover$15,000

$50,001- $l0O~000 • $4,400plus5%ofamountoverS5O,000
- 8100,001- 91,000,000 $6,900plus2%otamountover$100,000

Handlingchargeswere adjustedtomeetbudgetmodifications.

DW4W\ -
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